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AMERICAN POSTAL WORKERS UNION, AFL-CIO -

-and-
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UNITED STATES POSTAL SERVICE
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BEFORE: Howard G. Gamser, Arbitrator

. : 1‘.;.\ .
APPEARANCES: _ . B *’"‘—‘-‘T’ Fome T

For the Union - Rohert F. Caracclolo, National Representatlve
: Clerk Craft

For the USPS - Stephen C. Yohay, Esq., Offlce of Lahor Law

BACKGROUND;

Pursuant to-the provisions of the Natlonal Agreement, bear-
ing an effectlve date of July 21, 1975, the undersigned was duly de51g—
nated to act as Arbitrator in a dlspute arlslng under said Agreement. |

The hearing was held in Boston, Massachusetts on January 17;
1977. At this hearing, botﬁ of tﬁe above—captidned Parties wés giﬁen
full opportunity to present testimony and other_évidencé in support of
their respective contentions. The Grievant, Lewis D. Johnson, was preé;“
ent throughout the hearing and he testified in his own behalf.

By agreement at the élose of the hearing, thé Parties sub-
mitted thereafter post-hearing briefs. These were received in timely

fashion and duly considered.

STATEMENT OF THE ISSUES:

On behalf of this Grievant, the APWU sought to arbitrate
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the issue of whether the Postal Service had just cause, under Article

XVI of the National Agreement for the diseharge of'Lewis‘D. Johnson
as of April 23, 1976. | | | |

The USPS, at the outset, contended that the Arbitrator
should‘not decide the mefits of the Union's claim becauee‘the érie—_
wnce filed was net arbitrable. The USPS pointed cut that, under
the provisions of the Natlonal Agreement, the Arbltrator is vested
with Jurlsdletlon to determlne the arbitrability of the clalm.

Thus, it would appear that two posslble issues were sub-
mitted for final and-binding determiﬁatien. ‘The fifst is whether
the dlscharge of thls Grievant, under the elrcumstances revealed |
in this case, presented an arbitrable issue fbr determlnatlon. If
that issue were décided in favor of therGrlevant,'then‘the_lssue

remaining to be deeided is whether the USPS had Just cause to

terminate him.

STATEMENT OF THE CASE:

On March 20, 1976, Sectional Ceeter Director of Employee

Relations sent the Grievant a . Memorandum headed, "Subject: Notice
of Charges - Proposed Removal.™ After reciting that a previous re-
moval action had been caneeled for procedural reasons sustained by  .
the Chief Appeals Officer, Federal Employee Appeals Authority, U.S.
Civil Service Commiseion, this Memorandum then stated:

"This is notice that I prdpose to remove yourfrom

your position of Full-Time Clerk no earlier than

30 calendar days from the date you receive this
notice...™ :

1/ Article XV, Section 2; Step 3 of the 1975 National Agreement
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. The'Memorandum +hen went on to set out in detail the chargeé'lodged

against the Grievant. Thg Mcmofandum then stated that the'Grievanf
could submit an answer to the charges within 10, ealendar days or he
could file a grievance under fheVGrievance—Arbitfation Probédures set
fﬁrth in Article XV, Sec%ion 2 of the Mational Agreement within 14 &ays‘
after he received the Memorandum.

Four days after-he received this nofice of the propbséd
remowal, Mr. Johnson filed a grievance in Sfep 1 of the grievance
procedure outlined in the National Agreement. This grievance was
denied by Mr. Johmson®s jmmediate supervisor. ' On March 31, 1975,
the APWU appealed on Mr. Johnéon's behalf to Sfep 2A 6f the'gfievance

procedure. That appeal was-denied on April 12, 1976. Then the ADWU,

on April 15, 1976, Filed a Step 2B appealf

on April 21, 1976, ﬁéfore the Step oB ‘décision was reﬁdered,
Boston Postmaster pRillip Sullivan sent Mr. Johnson a lettér'sustaining'
" the charges against him as set forfh in the Memorandum déte& Marcﬁ 20,
1976. In that letter, the Postmastef indicated thaf Mr. Johnson would

be removed effective April 23, 1976. Because Mr. Johnson was a pre-

ference eligible employee, the letter from the Postmaster also included

the following:

You have the right to appeal to the Civil
 gervice Commission immediately, but no later
than fifteen (1%) calendar days after the
effective date of your removal.

An appeal to the Commission chould be sent to
- the Chief Appeals officer, Federal Employee

Appeals guthority, Boston Field Office. John
W. McCormack Post office and Courthouse, Bos-
ton, MA 021.08. Your appeal to the Commission
must be in writing and must give reasons for -
contesting the action, with any offer of proof
and pertinent documents you are azble to submit.
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If you appeal to the Civil Service Commission

you therchby waive access to any procedurec under

the National Agreement beyond Step 2B of the
grievance-arbitration procedures. If you ap-

peal to the Civil Service Commission, please -
provide me with a copy of your appeal.

On April 22, 1976, Mr. Johnson did exercise his right as a

preference eligible employee and appealed to the Commission. Aéfiﬁg‘

upon receipt of such an appeal, the Commission stated in the report

rendered as to the action which it took on said appeal:

- After receipt of the letter of appeal, we secured

The

of its report

from the Post Office copies of pertinent records
and documents and the evidence relied on to support
the action. We provided the appellant with a dupli-
cate set of these materials and gave him an opportu-
nity *o comment in writing within ten days and to
request a hearing. He responded ih a letter of
June 7,1976, but he did not ask for a hearing.

We therefore closed the record and proceeded to.
adjudication. : o '

Decisioﬁ of the Commission as set forth'in Part VI
reads as follows:

I+ is our decision, based on a thorough review of
the record, that the action of the Postal Service
in removing Mr. Johnson from the position of Full
Time Clerk, PS-5, was effected in accordance with
the procedural requirements of the Civil Service
Regulations and is supported by a preponderance of
evidence, and it is hereby sustained.

Section 772.308 of the Regulations provides that this
decision is a final deecision of the Commission and the
appellant has no furth administrative appeal rights.

This decisién of the Comhission establishes that Mr.

Johnson took advantage of his right as a preference eligible to

have the Comnission review the procedures employed to effect his

removal as well as the merits of his case. Based upon the record

documented from the files of the Post office, the Commission con-
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cluded that the Postal Service did not commif any precedurai irQ

regularities in proce551ng Mr. Johnson's proposed removal Those
were the grounds on which Mr. Johnson had prev1ously lodged a
successful appeal to the Commission. The Commission also deter-
m*ned on this occasion that applying a przponderance of evidenee*
| standard that the Grievant was guilty of the misconduct with which
he had been charged and that diéeharge was an approprlate disci-
plinary action.

Thereafter, on June 24, 1976, representatlves of_fhe'
Postal Service and the APWU met for the purpose of reviewing Mr.
Johnson's grlevance at SteP 2B of the grlevance .procedure, On
July 2, 1976, the District Director, Employee and Labor Relatlons,
wrote to the Natiomal Representative of the APWU and denled the

grievance at that Step.

‘The letter of dec151on from the USPS also contained the

1

following note at the bottom:

Note: We were notified by the Boston Post Offlce

That Mr. Johnson had exercised his appeal rights

+0 the Civil Service Cormission. (sic) relate

this information to the Union durlng our Step 2B

meeting. Consequently, this case is not appeal-

able (sic)by the Union's arbitration.

on July 15, 1976, the formal declslon of the C1v1l Serv1ee'

Commission, referred o and guoted above was sent to the Postmaster

in Boston from the Chief Appeals Officer of the Federal Employee
Appeals Authorlty of the Commission.
On July 26th, the APWU requested arbitration, and on
August 2, 1876, APWU General President Filbey certlf;ed the case for
arbitration. To that request, the fdllowing réply-was received from
the Postal Service by letter dated September 10, 1976:
-



It has come to our attention that the grievant in
the above-captioned case appealed his discharge
to the Civil Service Commission. A copy of the
ClVll Serv1ee Commlssson Cecision is enclosed

Such actlon eonstltuted a waiver of access to ther
arbitration procedure under Artlcle XVI, Section
5. of the Agreement :
. Deepife the-Postal Serviee*s-eonfeetien‘that there had.been 
a waiver of the right to arbltrate thls grievance when the discipli- |
‘nary action was appealed by this preference ellglble employee to the
Civil Serv1ee Comm1551on, the APWU pressed 1ts clalm and the case was
Jointly submitfed to the uﬁdersigned by letter dated November 2U,
1976. | B
The question of whether preference ellglble employees
waive their rlghts to arbltratlon under the National Agreement
" when they aﬁpeal diseiplinary action to the Civil Servmee Commission
was treated by the undersigned in an Opinion and Award 1ssued on,
August 25, 1976. ¥ - |
In that Award tiie undersigned sustained the right of two
eeeferenee eligible employees to argigeeee.their discharce under-the
prov151ons of éee%;on 3 of Article XV of the Natlonal Agreement des-
pite the fact that they had filed to initiate a review ‘afforded them
before the Civil Service Commission. However,rthose cases can be
elearly'disfinguished from the one under consideration herein.
Wherees those two preference eligibles'withdfew_their request for
review of their cases from the Civil Service Commission before any
‘action had been taken on such reqﬁeets. They did not have any hear-

ing, They did not have any review of the doeumentary record compiled

by the Postal Service made by the Commission since no request for a

2/Cases No. AB-W-1l, 369-D (White) and NB-N-4980-D (McDonald)



" hearing was made before the-Commissiqn. Finally, inrrheir cases they
did not have -a- decision rendered by the Federal'Employee Appeals Au~

- thority of the Civil Service Commiseion_as didrthe grievant in the
case here under review. o | — -

As was pointed out in‘that Award, the Civil Service Com—-d
mission regarded the requests for review filed by Grlevants White
and McDonald as “cancelled and no further action taken w1th res-
pect to it.™ Those graevants, as was pointed out in that Award, - |
made an electlon to to have thezr eases adjudlcated under the |
prov151ons of the National Agreement and walved thelr rlcht to :
the Civil Service Appeal procedure. "That clearly is not the case

of what happened with Mr. Johnson.
CTae GRieNaNT)
Mr, Johnson eleeted to take full advantage of h:Ls r:.ght

as a ‘preferénce ello':tble to have hJ.S case’ adjudlcated u.nder the

' Veterans‘ ‘Preference Aet“‘ T“ere is noth:i.ng :m th::.s record 1:0
| Cint Gam\m . |
' mdlcate that Mr. Johnson was not’ afforded fu.LT. profeef:mn of his’ r:.ahts

under Ythe process Wthh he elected.™ Given the’ opportunlty to’?

1
have’ awhearlna or d review based upon,due eonsaderailon of the reeord

(e GRrevant) .
in the flles of the Postal’ Servace, Mr. Johnson chose the latter

type of review and eonsaderataon.~ After a” fhll review of hls

‘case Oﬁ"tﬁe”merifeT'the'Chieffﬂppeals foleer‘ofathe;Comm1551onﬁf

_p.H__.—:-:.._

conaluded that on the preponderance ‘of the ev1dence" tHe™ actlon

N

taken dgainst’ the Grlevant'by ‘the Servaee was' “fo be susta:.nedqf
. Section E of Article’ XVI’of the Natlonal Agreement provades
“as:foliows; , -
N preference “eligible is not hereunder deprlved

f'of whatever rights of appeal he may have under-
the Veterans' Preference Act;however, if he ap-

NTER\’Rt.Ta'nbN \Vﬂ ﬂR‘“CLV- Xt Sec.ﬂol\'G

Herowe:
\lmam\s ?REFER\'.N;E_ -7



peals under the Veterans' Preference Act, he ' SR
thereby waives access to any procedure under I o
this Agrecment beyond Step 2B of the gr:.eva.nce- : -
arbltrat:.on procedure.

the facts sét forth above regard::.ng the treatment of

s Gﬂ.\“a\\\ ‘5 |
Mr. Johnson s rz.ghts under the prov131ons ‘of the Veterans' Preference'

Act, there is no questlon that he did exerelse hlS ‘right to appeal

under the terms of that Act a.nd that he dld have a. fu.ll cons:uleratlon :

of his cgse on the merits under the procedures outla.ned for such-

ot GRENANS).
appeals. Mr. Johnson did not waive h:.s r:.ght to appeal under the™
(e GRWEVRT) |
statutd. Mr. Johnson did ot w1thdraw h::.s pendmg appeal from hefore
(tue GRENAYS) -

the Commz.ss:mn. Mr. Johnson elected the forum in wh:.ch h:.s case ‘was

" to be tried, and af: *er he had Full knowledcre ‘of the dee:u.smn he chd S
seek separate COIlSldeI'athIl of h:r.s case ‘on the mer:u.ts u.nder the
grlevance Zarbitration prov:Ls:Lons of the Natlonal Agreement.

" Sectz.on ‘6 of Ar'l::l.ele XVl clearly esta]:nl:.shes and prov:Ldes"l?'
Crae Gruenant) |

- tHaf Mr. Johnson, by’ se'curlng an adJudlcat:Lon from-- the Commnission;’
had perfeeted his appeal to the Commission “and walved ‘access to any:
'procedure beyond’ Step 2B of ‘the Nat:.onal Agreement. - |
Por the reasons stated above, the ::.ssue of"'arb:x.trabllz.ty
raised by the Service must be decided in'its favor and the’ grlevance

(tne GREIRWT) -
filed on behalf’ of Mr. Johnson '.by the APWU: c:annot be. cons:.dered. by £

‘any’ arbltrator under the prov:.s:t.ons of 1 'I:he Nat:.onal Agreement.

AWARD

Erievance AC-N—SSEZ—D f::.led on behalf of (THSGR\WH\\'Q
Lewis Johnson is hereby den.led”' .

', \w < CEIVED

HOWARD G. GAMSER, ARBITRATOR i e
' - £9Q311977
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